The inspector stated that the anemometer would not turn if the air velocity
was less than 50 feet per minute.  He concluded that the air velocity was
somewhere between 0 and 50 feet per minute.  He stated that other persons
involved in investigating, the accident were in the last open crosscut arid
that no one had any difficulty in breathing (Tr, 22-23).  The inspector said
that the cause of the air deficiency was the fact -that no curtain had been
hung in the second open crosscut from the face and the lack of a curtain
caused the air to be coursed from the second open crosscut to the return
before being directed into the last open crosscut (Tr. 24).

The inspector first based his belief that the violation was associated
with ordinary negligence by stating that the preshift examiner should have
noticed the lack of air in the last open crosscut and should have reported
It to mine management, but the inspector retracted that claim after he
.acknowledged that the mine had been closed by an order written under section
103 (k) of the Act so that an investigation of the accident could be made.
Since no one could have made a preshift examination while the mine was closed,
the inspector was unable to say exactly how the operator could have known
that a curtain had not been installed in the last open crosscut (Tr. 18). The
inspector testified that the violation had beeni corrected in. less time than
he had allowed for abatement in his citation (Tr. 15).

Larry Ratliff, who is a half owner of Big Three Coal Company, claimed
that the curtain in the second open crosscut could have been knocked down
between the occurrence of the accident on September 18, 1979, and the time
that the inspector went into the mine the next day (Tr. 32).  Although the
inspector testified that occurrence of the accident had no bearing on the
lack of a curtain in the second open crosscut, there is no real certainty
as to whether the curtain had never been erected at all, or had been in-
stalled during the previous production shift and had been torn down after
the accident occurred.

The evidence supports a finding that a violation of section 75.301
occurred.  As to the crit.eria of gravity and negligence, the evidence sup-
ports a finding that the violation was nonserious and that it was associated
with a low degree of negligence in view' of the fact that neither the inspec-
tor nor the owner could say for certain that the curtain had been in place
during the time that coal had last been produced in the mine.

After the parties had presented evidence with respect to the first vio-
lation alleged in this proceeding, Mr.'Larry Ratliff, who is half owner of
Big Three" Coal Company, presented some detailed testimony bearing on the
criteria of the size of respondent's business and whether the payment of
penalties would cause respondent to discontinue in business.  Mr. Ratliff
testified that respondent had opened its mine in August 1979 and had closed
the mine on June 15, 1980, after occurrence of''a massive roof fall which
covered up respondent's continuous-mining machine, as well as a feeder and
,a shuttle car which respondent had been leasing from Island Creek Coal
Company (Tr. 39).e  standing underneath  it,   it   is probable that  the
